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"Don't Get Your Undies in a Bundle" Over the FCPA

from Third Quarter 2010
Corporate Board Member
by Randy Myers

That’s the word from Butler University law professor Michael
Koehler to directors worrying about their personal exposure to the
Foreign Corrupt Practices Act. Koehler points out that of the
thousands of companies that come under the act’s purview, the
Justice Department prosecutes only a handful each year—17 in 2008
and 34 in 2009. “I’m not going to use those numbers to say the sky
is falling,” he says. “This is simply a law directors need to be aware
of and take seriously.” 

In short, directors need to keep their perspective. “There’s a whole
industry out there that’s trying to sell the steroids version of FCPA

compliance,” says Koehler. “I would tell directors, ‘Don’t get your undies in a bundle over this.’ This is an
issue, just like any other risk area, that directors need to have on their radar screen. Let’s not panic here.” 

For all that, Koehler notes that FCPA enforcements have “skyrocketed to an all-time high”—which they
have, with more than 150 cases under investigation at the end of May, compared with about 100 a year and
a half ago. By contrast, there were only 39 FCPA criminal prosecutions in the first quarter-century
following the act’s passage in 1977. Now the U.S. has even completed its first sting operation, successfully
netting 22 recent indictments against executives and employees of a group of companies that sell military
and law-enforcement products. Those indicted include Daniel Alvirez, the (now ex-) president of ALS
Technologies Inc., a privately held company in Bull Shoals, Arkansas, and Lee Allen Tolleson, the outfit’s
then-director of acquisitions and logistics. Some non-U.S. citizens received indictments too, among them a
handful of Brits. 

The Justice Department, obviously, is not about to turn a blind eye to corrupt foreign trade practices, by
U.S. companies or their overseas partners. “We will be intensely focused on rooting out foreign bribery in
your industry,” said assistant attorney general Lanny A. Breuer in a 2009 speech to the Pharmaceutical
Regulatory and Compliance Congress. “That will mean investigation and, if warranted, prosecution of
corporations, to be sure, but also investigation and prosecution of senior executives.” If FCPA
investigations are to have a real deterrent effect, he said, “culpable individuals must be prosecuted and go
to jail where the facts and the law warrant.” 
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Case in point: Albert Stanley, former chairman and CEO of KBR, a Houston construction and engineering
company. KBR agreed last year to pay $402 million to settle a criminal investigation of bribery cases in
Nigeria and, together with its onetime parent, Halliburton Co., also agreed to disgorge $177 million in
profits to the Securities and Exchange Commission. Stanley pleaded guilty to related charges and is
awaiting sentencing; he faces a maximum seven-year prison term and restitution of $10.8 million to the
company. 

Individuals and companies can soften a penalty by voluntarily disclosing violations and cooperating with
government investigators, but that won’t necessarily let them off the financial hook. German engineering
giant Siemens AG provided extensive cooperation to U.S. authorities, among others, in a case involving
bribery it committed around the world, but still wound up agreeing to pay the U.S. a $450 million fine in
2008 to resolve the criminal case. It also agreed to disgorge $350 million in profits to settle civil charges
filed by the SEC, which routinely conducts civil prosecutions in parallel with the Justice Department and
runs its own FCPA task force. 

Koehler has created some controversy by suggesting that the increase in investigations has been influenced
by an inherent conflict of interest on the part of attorneys who advise their corporate clients about whether
to disclose FCPA violations. When a company does that, he says, it virtually guarantees the law firm a
couple of years of work investigating the case, with billings typically running into the millions of dollars. 

Maybe so. But attorney Andrea Bonime-Blanc, general counsel and chief compliance officer of Daylight
Forensic & Advisory LLC, a New York City-based regulatory consulting and investigative firm, says it
wouldn’t hurt companies to hone their compliance game. She suggests they add someone who is
compliance-savvy to their board of directors. 

Investigation of overseas bribery cases, meanwhile, has become big business for the federal government.
Over the last two and a half years the Justice Department and the SEC have raked in more than $2 billion
in penalties from companies and individuals that violated the Foreign Corrupt Practices Act. In the eight
years from 2000 to 2007, by contrast, the bounty totaled just $335 million.
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